IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED SI COLI, et al. : CIVIL ACTI ON
V. :
NABI SCO BI SCUI T COVPANY NO. 96- 6053

MEMORANDUM AND ORDER

HUTTON, J. Sept enber 9, 1998

Presently before the Court is the Mdition by Plaintiff,
Alfred Sicoli, to Stay the Proceedings (Docket No. 41), and
Def endant’ s response thereto (Docket No. 44). For the reasons

stated below, the notion to stay the proceedings i s GRANTED.

. BACKGROUND

On Septenber 4, 1996, Plaintiff initiated the instant
action alleging that Defendant’s actions violated the Anmericans
with Disabilities Act (“ADA"), 42 U S.C. 88 12101, et seq., the
Pennsyl vani a Human Rel ati ons Act (“PHRA’), 43 Pa. Cons. Stat. Ann.
88 951, et seq. and the Famly and Medi cal Leave Act (“FM.A"), 29
U S.C. 88 2601, et seqg. In his action, Plaintiff charges Defendant
Nabi sco Bi scuit Conpany (“Nabi sco”) with enpl oynent discrimnation
for failing to acconmmodate Plaintiff’s physical disability. (Pl.’s
Mem at 1). Plaintiff allegedly suffers from“severe cervical neck
pai n and severe m grai ne headaches.” (Pl.’s Conpl. 127). Some of

Def endant’s discrimnatory actions that Plaintiff alleges include



the foll ow ng: suspending Sicoli fromwork for taking off to care
for his disability; refusing to qualify Sicoli for FMA and
failing to appoint Sicoli to positions which would accommbdate hi s
disability. (Ld. at § 15-24).

On July 30, 1998, Plaintiff filed a new charge with the
Equal Enpl oynent Qpportunity Conmm ssion (“EEQCC) al | egi ng
disability discrimnation and retaliation in violation of the ADA
for failing to place Plaintiff in the position of Processor. In
January 1998, Sicoli applied for the Processor position, which has
still yet to be filled. (See Jul. 30, 1998, EEQCC Charge). Sicol
clains that he applied for the position “seeking reasonable
accommodation, since the position is wthin [his] nedical
restrictions.” 1d. According to Sicoli, he is entitled to the
position under his collective bargaining agreenent. 1d. On August
10, 1998, Plaintiff filed this notion, requesting that this Court
stay the present action pending the EEOC s processing of the new

charge.\! The notion is granted for the foll ow ng reasons.

' This Court suggested this course of action to “protect [a

plaintiff’s] clainms fromthe bar of claimpreclusion.” Churchill v. Star
Enters., 3 F.Supp.2d 625, 630 (E.D.Pa. 1998). *“If the EECC has not dismni ssed
the charge or instituted a civil action within 180 days after receipt of the
charge, the plaintiff may request and the EEOC nust issue, a right to sue
letter.” 1d. at 629 (citing McNasby v. Crown Cork and Seal Co., 888 F.2d 270,
274 n.3 (3d GCir. 1989), cert. denied, 494 U.S. 1066 (1990). “Once a plaintiff
receives the right to sue letter, [he or she] may then petition the court to
anend [his or her] conplaint.” 1d. at 630.
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1. DI SCUSSI ON




“The power to stay proceedings is incidental to the power
i nherent in every court to schedul e disposition of the cases onits
docket so as to pronote fair and efficient adjudication.” Gold v.

Johns-Manville Sales Corp., 723 F.2d 1068, 1077 (3d Gr. 1983).

“How this can best be done calls for the exercise of judgnent,
whi ch nmust wei gh conpeting interests and nai ntain an even bal ance.”

Landis v. North Am Co., 299 U S. 248, 255 (1936). “In maintaining

t hat even bal ance, the Court nust consider whether ‘there is even

a fair possibility that the stay would work damage on another

party. Dentsply Int’l, Inc. v. Kerr Mg. Co., 734 F. Supp. 656,

658 (D. Del. 1990) (quoting Gold, 723 F.2d at 1076; Landis, 299

US at 255). If so, the plaintiff nust “denonstrate ‘a clear case
of hardship or inequity’” before the stay may be issued. Gold, 723
F.2d at 1075-76 (quoting Landis, 299 U S. at 255).

In this case, Defendant woul d be prejudiced if this Court
granted a stay, because of the resulting delay in the litigation.

See Dentsply Int'l Inc., 734 F. Supp. at 658 (finding plaintiff

woul d suffer prejudice if trial was delayed). Def endant has
incurred all of the costs and expense of preparing for trial for
this action. Moreover, as Defendant argues, forestalling the trial
date woul d delay the disposition of clains by a current enpl oyee,
for which Defendant is understandably eager to resolve. (Def.’s
Mem at 5). Thus, the issue before the Court is whether Plaintiff

can denonstrate “a cl ear case of hardship or inequity” necessary to



grant a stay. &old, 723 F.2d at 1075-76 (quoting Landis, 299 U S.
at 255). Plaintiff asserts that if the present case goes to trial,
claimpreclusion would prohibit Plaintiff fromlater bringing the
new EEOC charge against Defendant, and this would severely
prejudice Plaintiff. This Court nust agree.

The doctrine of res judicata, or claimpreclusion, gives
a prior judgnent dispositive effect, and bars subsequent |itigation
based on any claim that was, or could have been, raised in the

prior proceeding. See Board of Trustees of Trucking Enployers v.

Centra, 983 F. 2d 495, 504 (3d Gr. 1992). To establish the
affirmative defense of res judicata, the party nust establish that:
(1) the first suit resulted in a final judgnent on the nerits; (2)
the second suit involves the sane parties or their privies; and (3)
t he second suit is based on the sane cause of action as the first.

See United States v. Athlone Indus., Inc., 746 F.2d 977, 983 (3d

Cr. 1984); Harding v. Duquesne light Co., No. ClV.A 95-589, 1995

W 916926, at *2 (WD.Pa. Aug. 4, 1995). The first two el enents
need not be exam ned by this Court. Plaintiff clains that if the
instant action results in a final judgnent on the nerits, Defendant
w Il have an affirmative defense of claim preclusion on the EECC
charge. (Pl.’s Mem at 3). Furthernore, Defendant concedes that
this matter involves the sane parties, (see Def.’s Mem at 2),
which | eaves the Court only to decide whether the sane cause of

action is invol ved.



The Third Circuit has stated that “the term ‘cause of
action’ cannot be precisely defined, nor can a sinple test be cited
for use in determ ning what constitutes a cause of action for res

judi cata purposes.” Protocomm Corp., Novell, Inc., No. CV.A 94-

7774, 1998 W 351605, at *4 (E. D.Pa. Jun. 30, 1998) (citing
At hl one, 746 F.2d at 983). Wen determ ni ng whet her the sane cause
of action is involved for res judicata purposes, a court should
consider “the simlarity of the acts conplained of, the simlarity
of the material facts alleged, and the simlarity of the w tnesses

and docunent ati on needed to prove the allegations. Lubrizol Corp.

v. Exxon Corp., 929 F.2d 960, 963 (3d G r. 1991) (citing Athlone,

746 F.2d at 984). These factors reflect a trend in the |aw of
claimpreclusion toward “*requiring that a plaintiff present in one
suit all the clains for relief that he may have arising out of the
same transaction or occurrence.’” Athlone, 746 F.2d at 984
(quoting 1BJ. Moore & J. Wcer, More’'s Federal Practice § 0.410][ 1]
at 359 (2d ed. 1983)).

Defendant fails to nmke any argunent how the clains
asserted in the instant action differ fromthose in the new EEOCC
char ge. (See Def.’s ©Mem). The new EEOC charge all eging
disability discrimnation and retaliation arises out of the sane
facts and circunstances as the clains in the instant action. The
new EEOC charge and the cl ai ns asserted in the 1996 conplaint arise

out of Sicoli’s enploynent with Nabisco and Nabisco’s alleged



failure to accommodate Sicoli’s physical disability. The only
di fference between the facts in this action and the new EEOC char ge
is whether Sicoli is entitled to the Processor position under the
coll ective bargai ning agreenent. Thus, the facts, w tnesses, and
evi dence underlying the clains in the instant action and the new
EECC charge are essentially the sane.

This Court acknow edges that Plaintiff nust prove the
additional issue of relation in the new EEOC charge, however,
sinply because Sicoli relies on a new |l egal theory in the pending
EECC char ge, does not prevent clai mpreclusion. Lubrizol, 929 F. 2d
at 963. “If the acts in question, the material facts alleged, and
the evidence required to prove the allegations are the sanme for
both suits, then the fact that a party relies on a new |l egal theory

does not prevent claimpreclusion.” Simons, Ill v. Anzon, inc.,

No. Cl V. A. 94- 0467, 1994 W 317853, at *2 (E. D.Pa. Jun. 21, 1994)
(citing Lubrizol, 929 F.2d at 963). Thus, because of *“the
‘essential simlarity of the underlying events giving rise to the
various legal clainms,”” the Court concludes that the new EECC
charge is the sanme as those asserted in the instant action.
Lubri zol, 929 F.2d at 963. Thus, if the present case goes to trial
and results in a final judgnent on the nerits, claim preclusion
woul d prohibit Plaintiff fromlater bringing the new EECC charge
agai nst Defendant. The Court acknow edges that Defendant will be

prej udi ced by postponing the litigation, however, Plaintiff has net



his burden of showing a clear case of hardship in the absence of

postponing the trial.

[11. CONCLUSI ON

For the foregoing reasons, Plaintiff successfully shows
a clear case of hardship or inequity in the absence of the Court
postponing the litigation. As such, this Court grants Plaintiff's
notion to stay the proceedings.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFRED SI COLI, et al. : CIVIL ACTI ON
V.

NABI SCO BI SCUI T COVPANY NO. 96- 6053

ORDER

AND NOW this 9th day of Septenber, 1998, upon
consideration of Plaintiff’'s Motionto Stay the Proceedi ngs (Docket
No. 41), and Defendant’s reply thereto (Docket No. 44), ITIS
HEREBY ORDERED that Plaintiff’s Mdtion to stay the proceedings is

GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



